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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CARL EDWARD IVINS,
)
)
Defendant-Appellant.
)
______________________________)

NOS. 46405-2018 & 46406-2018
KOOTENAI COUNTY NOS. CR28-18-6272
& CR28-18-6893
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Carl Ivins pled guilty to two counts of burglary in two
separate cases. He received identical sentences of nine years, with two years fixed, in each case.
On appeal, Mr. Ivins contends that his sentences represent an abuse of the district court’s
discretion, as they are excessive given any view of the facts. He further contends that the district
court abused its discretion by failing to reduce his sentences in light of the additional information
submitted in conjunction with his Idaho Criminal Rule 35 (hereinafter, Rule 35) motions.

1

Statement of the Facts & Course of Proceedings
The appeals in Idaho Supreme Court case numbers 46405-2018 (Kootenai County case
number CR28-18-6272) and 46406-2018 (Kootenai County case number CR28-18-6892) were
ordered consolidated.
In the unoccupied house burglary case (No. 46405-2018), on April 22, 2018, a person
reported that she was out of town as a traveling nurse, but she believed there was an
unauthorized person or persons “squatting” in her house in Idaho. (Presentence Investigation
Report (hereinafter, PSI), pp.5-6.) Upon further investigation, officers encountered a man, later
identified as Carl Ivins, hiding in the attic of the house. (PSI, p.5.) The house was a mess with
damage to windows, doorways, and carpet. (PSI, p.6.) Several items such as a small tractor and
a riding lawnmower were missing. (PSI, p.6.) Mr. Ivins told law enforcement that there were
many people in and out of the house, but that he lived in the garage, because he had nowhere else
to go. (PSI, pp.5, 7.) Mr. Ivins had been homeless for nearly a year, and had a broken ankle at
the time. (PSI, pp.7, 19.) Mr. Ivins resisted being arrested in the house; thus, he was charged
with obstructing officers as they sought to seize him. (PSI, pp.5-6.)
In the shop burglary case (No. 46406-2018), in April of 2018, law enforcement
responded to a reported burglary of a detached shop. (PSI, p.5.) Fingerprints taken during the
investigation determined that Carl Ivins had touched items in the shop. (PSI, p.5.) Two .22
rifles, an inflatable boat, and a pickup battery were missing. (R. 46406, p.5.)
Based on these facts, Mr. Ivins was charged by information with one count of burglary,
one count of grand theft, one count of felony malicious injury to property, and one count of
obstruction in the “unoccupied house burglary” case. (R. 46406, pp.55-57.) In the “shop
burglary” case, Mr. Ivins was charged by information with one count of burglary and one count
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of grand theft. (R. 46405, pp.30-31.) Pursuant to a plea agreement, Mr. Ivins pled guilty to two
counts of burglary. (6/7/18 Tr., p.4, Ls.20-22; p.8, Ls.4-11.) In exchange, the State agreed to
dismiss the two grand theft charges, the malicious injury to property charge, and the obstruction
charge. (R. 46405, pp.65-68; R. 46406, p.37.) The plea agreement did not contain sentencing
recommendations, but provided that the state would agree to recommend that the district court
release Mr. Ivins on his own recognizance after Mr. Ivins entered a guilty plea. (6/7/18 Tr., p.9,
Ls.4-20; R. 46406, p.37.)
At the sentencing hearing, the State asked the district court to sentence Mr. Ivins to an
aggregate unified sentence of fifteen years, with ten years fixed, but to retain jurisdiction.
(9/4/18 Tr., p.29, Ls.2-7.) Mr. Ivins’s counsel asked the district court to sentence Mr. Ivins to a
sentence of five years or less, with two and one-half years fixed, but to suspend the sentences
and place Mr. Ivins on probation.

(9/4/18 p.31, Ls.12-18.) Mr. Ivins was sentenced to nine

years, with two years fixed, on the unoccupied house burglary and nine years, with two years
fixed, on the shop burglary. (9/4/18 Tr., p.39, Ls.2-10; R. 46405, pp.46-51; R. 46406, pp.72-77.)
The sentences were ordered to be served concurrently. (9/4/18 Tr., p.39, Ls.2-6; R. 46405,
pp.106-107; R. 46406, pp.72-77.)
Mr. Ivins filed motions for reconsideration pursuant to I.C.R. 35. (R. 46405, pp.61-62;
R. 46406, pp.87-88.) The motions were denied after a hearing. (R. 46405, pp.67-69; R. 46406,
pp.93-95.) Mr. Ivins filed notices of appeal timely from the judgments of conviction and the
district court’s orders denying his Rule 35 motions. (R. 46405, pp.52-55; R. 46406, pp.78-81.)
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ISSUES
I.

Did the district court abuse its discretion when it imposed concurrent unified sentences of
nine years, with two years fixed, upon Mr. Ivins following his pleas of guilty to two
counts of burglary?

II.

Did the district court abuse its discretion when it denied Mr. Ivins’s Idaho Criminal Rule
35 Motions?

ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed Concurrent Unified Sentences Of
Nine Years, With Two Years Fixed, Upon Mr. Ivins Following His Pleas Of Guilty To Two
Counts Of Burglary
Mr. Ivins asserts that, given any view of the facts, his unified sentences of nine years,
with two years fixed, are excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982). In
reviewing a trial court’s decision for an abuse of discretion, the relevant inquiry regards four
factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mr. Ivins does not allege that his sentences exceed the statutory maximum. Accordingly,
in order to show the district court abused its discretion by failing to reach its decision by the
exercise of reason, Mr. Ivins must show that in light of the governing criteria, the sentences were
excessive considering any view of the facts. Id. The governing criteria or objectives of criminal
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punishment are:

(1) protection of society; (2) deterrence of the individual and the public

generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.
Id.
In light of the mitigating factors present in this case, Mr. Ivins’s sentences are excessive
considering any view of the facts.
Mr. Ivins does have a supportive family to assist him in his rehabilitation. His family
was in the courtroom to support him during his sentencing hearing. (9/4/18 Tr., p.30, Ls.14-17.)
Mr. Ivins was living with his sister while released of his own recognizance pending sentencing
for these two cases. (9/4/18 Tr., p.30, Ls.12-17; PSI, p.10.) He had a very close relationship
with his father; however, Mr. Ivins’s father passed away in 2007 due to a mining accident. (PSI,
p.10; Rule 35 Exhibit B.) Mr. Ivins was in the mine, conducting ground exploration drilling at
the time. (PSI, p.10; Rule 35 Exhibit B.) He was devastated by his father’s death and continues
to have difficulty coping with his father’s passing. (PSI, p.10; Rule 35 Exhibit B.)
Mr. Ivins has a good employment history. He described himself as an accomplished,
well-respected, exploration driller, and was regularly employed prior to his bout of homelessness
that led to these offenses. (PSI, pp.12-14, 19.) He describes himself as a hard worker and says
that he feels best about himself when he is working and helping others. (PSI, pp.9, 15; 9/4/18
Tr., p.32, Ls.17-20.) Mr. Ivins wants to work and be a contributing member of society. (PSI,
p.14.) He wrote to the district court, “I need to go to work and not be a burden on the society or
the courts. I’[m] a hard worker and feel best about myself while working and helping others
when possible. (PSI, p.15.)
Further, Mr. Ivins expressed remorse and accepted responsibility for his actions. (6/7/18
Tr., p.8, Ls.4-11; 9/4/18 Tr., p.33, Ls.19-23; p.35, L.9; PSI, pp.7.) Mr. Ivins wrote during his
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PSI interview, “I feel deep remorse for the victim.” (PSI, p.7.) At his sentencing hearing,
Mr. Ivins expressed regret for his actions, “I’m very sorry for things that have happened.”
(Tr., p.35, L.9.) Idaho recognizes that some leniency is required when a defendant expresses
remorse for his conduct and accepts responsibility for his acts. Shideler, 103 Idaho at 595;
State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
The issue of reducing a sentence because a defendant expresses remorse has been
addressed in several cases. For example, in Alberts, the Idaho Court of Appeals noted that some
leniency is required when the defendant has expressed “remorse for his conduct, his recognition
of his problem, his willingness to accept treatment and other positive attributes of his character.”
Alberts, 124 Idaho at 209.
The Idaho Supreme Court has also reduced a defendant’s term of imprisonment because
the defendant expressed regret for what he had done. Shideler, 103 Idaho at 595. In Shideler,
the Idaho Supreme Court ruled that the prospect of Shideler’s recovery from his poor mental and
physical health, which included mood swings, violent outbursts, and drug abuse, coupled with
his remorse for his actions, was so compelling that it outweighed the gravity of the crimes of
armed robbery, assault with a deadly weapon, and possession of a firearm during the commission
of a crime.

Id. at 594-95.

Therefore, the Court reduced Shideler’s sentence from an

indeterminate term not to exceed twenty years to an indeterminate term not to exceed twelve
years. Id. at 593.
Based upon the above mitigating factors, Mr. Ivins asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his remorse, his good work history, and his family support, it would have
imposed less severe sentences.
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II.
The District Court Abused Its Discretion When It Denied Mr. Ivins’s Rule 35 Motions For A
Sentence Reduction In Light Of The New Information Offered In Support Of His Rule 35
Motions
Although Mr. Ivins contends that his sentences are excessive in light of the information
in front of the district court at the time of his September 4, 2018 sentencing hearing (see Part I,
supra), he asserts that the excessiveness of his sentences is even more apparent in light of the
new information submitted in conjunction with his Rule 35 motion. Mr. Ivins asserts that the
district court’s denial of his motions for sentence modifications represents an abuse of discretion.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994). “The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.” Id. “If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in view of
new or additional information presented with the motion for reduction. Id.
In support of his motions for sentence reductions, Mr. Ivins submitted information
regarding his family situation—his mother wrote that Mr. Ivins’s daughter will give birth in
December, and that he has a son with a brain tumor who suffers from severe seizures and “who
heavily depends on Carl for many things.” (Rule 35 Exhibit B.) She informed the court that the
situation was out of character for Mr. Ivins, and that he was “by no means a habitual law
breaker.” (Rule 35 Exhibit B.) In denying Mr. Ivins’s Rule 35 motions, the district court
apparently found that, because of Mr. Ivins age (46 years old), he was inappropriate for a rider.
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(R., p.93) The district court denied Mr. Ivins’s Rule 35 motions, finding that the rider was not a
benefit to Mr. Ivins, due to his age. (R., p.93.)
Mr. Ivins asked the court for leniency. (R., p.88.) In light of Mr. Ivins’s family situation,
the district court should have reduced his sentences. Based on the foregoing, in addition to the
mitigating evidence before the district court at the time of sentencing, it is clear the district court
abused its discretion in failing to reduce Mr. Ivins’s sentences in response to his Rule 35
motions.

CONCLUSION
Mr. Ivins respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he requests that his cases be remanded to the district court for a new
sentencing hearing.
DATED this 21st day of March, 2019.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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